
Last month, Hurricane Matthew ripped through 
our state. In the days leading up to the storm, 
both FHCA and our member nursing centers 
implemented their emergency plans, preparing 
their staff and residents, stocking added supplies 
and making the important decisions to evacuate 
or shelter in place. In the end, more than a 
dozen Florida Health Care Association (FHCA) 
member care centers were either fully or partially 
evacuated. Thousands of dedicated long term 
caregivers worked around the clock over several 
days to ensure residents remained safe and well 
cared for throughout the deadly storm. Thankfully 
no one was harmed and most buildings escaped 
without any significant damage or disruption. 

In the days leading up to Matthew’s landfall, FHCA had a team working around the clock in the State 
Emergency Operations Center (EOC), participating in daily briefings to stay informed. Being at the EOC 
gave the Association a critical presence to meet members’ needs on a multitude of issues, from identifying 
receiving centers able to take in evacuated residents to securing reciprocity for north Florida nurses to 
give them the ability to care for residents evacuated to a center in Georgia. Being entrenched in the EOC 
also gave FHCA access to key leaders, including Florida Governor Rick Scott who took an interest in how 
nursing centers were faring in the storm. One center in particular was having challenges with enough 
transportation to evacuate all of its residents. Governor Scott offered the resources needed, including more 
ambulances that allowed the center to safely and successfully complete their evacuation.
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healthcare services 
Group Joins FhCA 
service Corp
FHCA is pleased to welcome 
Healthcare Services Group as 
the newest member to the FHCA 
Service Corp. Since 1976, Healthcare 
Services Group (HSG) has delivered 
exceptional housekeeping/laundry 
and dining/nutrition services to an 
ever-changing health care industry. 

Currently serving over 250 centers 
in Florida, HSG provides professional 
management of ancillary services 
to a diverse mix of satisfied clients. 
Flexible and responsive, the 
team at HSG is trained to help 
long term care providers achieve 
success by delivering innovative 
solutions, exceptional performance 
and measurable results. For more 
information contact Yale Metz at 
(800) 433-2710 or ymetz@hcsgcorp.
com. Visit their website at www.
hcsgcorp.com.u

the AfterMatthew
Stories of strength before, during, and after the storm

Regents Park of Boca Raton breathes a sigh of relief after Matthew 
moves north.
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FHCA kept members informed through daily Disaster Calls, giving 
members access to important information relayed from the Agency for 
Health Care Administration, Emergency Support Function 8 (health 
and medical facilities), and Florida Power & Light, the primary power 
supplier along the east coast. Our online Emergency Preparedness 
resources were made available to members and nonmembers alike, 
and FHCA pushed out continuous communications to keep members 
updated and help centers report out their status both during and after 
the storm.

Member centers closely followed robust safety plans and prepared 
for the worst — and, fortunately for many, the worst never came. For 
example, Regents Park of Boca Raton reported: “We are all breathing a 
sigh of relief that we were all spared the worst of Hurricane Matthew. 
The ‘A’ team is just waiting for the next team to come in and relieve us 
so we can go home! As always, Regents Park was very prepared, kept 
all of our patients and residents calm throughout the pending storm. 
The staff was great, and we are all so happy that it is over. 

Hawthorne village of Ocala welcomed evacuated residents from 
Bayview Healthcare in St. Augustine. FHCA Past President Deborah 
Franklin, Director of Operations for Florida Living Options which 
manages the Hawthorne centers, recounts that the experience was a 
humbling one. Hawthorne’s caregivers were “leading with love,” she 
shared. “These caregivers from the St. Augustine facility have not been 
home, they do not know how their homes did in the storm. … But they 
are here, sleeping in shifts, staying on air mattresses, making sure their 
residents keep getting the care they need. That is what we are about. 
It is not just a job; it is a calling!”

Keith Myers, President and CEO of MorseLife Health System in 
Palm Beach County, noted that once the threat of Hurricane Matthew 
became apparent, his entire team came together to set plans to cover 
the full range of needs — from staffing, safety, and security concerns 
to continuity of care for residents and patients, as well as meeting the 
needs of seniors served by a home care agency and the Meals on 
Wheels program.

“…I was among the many staff members able to bring our immediate 
family to the campus, and we were set up for the around-the-clock 
child care, along with ample food and places to sleep,” said veronica 
Beaupre, a MorseLife long term care nurse. “That really says a lot 
about this organization and makes me feel grateful to be a member 
of the team here.”

Huntington Place in Rockledge, on Florida’s hard-hit Space Coast, 
was one of the nearly 30 nursing centers around the state that lost 
power during the storm. But that did nothing to deter its commitment 
to caring for its residents, as staff members worked onsite until 
power was restored and the threat of Matthew subsided. Julie Morris, 
administrator, provided updates on Facebook to keep the lines of 
communication open. At one point, she posted, “All my residents, staff, 
and families are safe. Ready for Matthew to show up. We even have a 
pet shelter!! #letsdothis.”

FHCA’s continual communication with members before, during, 
and after the storm helped facilitate information being relayed to the 
Agency for Health Care Administration and to power companies as 
centers lost electricity. FHCA’s strong partnership with Florida Power 
& Light (FPL) proved instrumental in helping those centers get their 
power restored. For 10 years, FPL has sponsored FHCA’s regional 
Emergency Preparedness Tabletop Exercises, an important part of 
member centers’ emergency preparedness training. Joe Mello, FPL 
Regional Manager for Small and Medium Business, is an associate 
member of FHCA and a member of the Association’s Emergency 
Preparedness Council. The commitment of Mello and his team to 
Florida’s nursing centers was never more evident than in the aftermath 
of Hurricane Matthew, as FPL worked nonstop to deliver top-notch 
recovery efforts for our member care centers and their residents. 

“It was our goal to get FHCA’s members back online as quickly and 
as safely as possible,” said Mello. “Our nursing Home Team knows 
how crucial it is for long term care facilities to have access to power. 
We’re thankful to the entire FHCA team for providing us with the 
critical information that enabled us to get all FHCA facilities online in 
three days.” 

From business partners offering generator support, to families 
coming in and bringing supplies, to members opening up their centers 
for evacuations, the support demonstrated by FHCA members truly 
made a difference in the lives of their residents. These are just a few 
of the many wonderful stories we’ve heard in the wake of Matthew, 
but they represent the outstanding spirit of commitment embodied by 
FHCA members across the state.

Thank you to the countless nurses, staff members, volunteers, 
and families who pulled together during Hurricane Matthew — and 
who selflessly dedicate themselves to providing quality care to their 
residents every day.u

the AfterMatthew
Cover Story continued from page 1

Ambulances arrive at Hawthorne 
Village of Ocala.

The overnight team at MorseLife 
staying positive.

Julie Morris (right) with her team at Huntington Place. Hawthorne’s independent living 
hallway becomes active area for staff 

hosting evacuees.
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survey task force takes off  

By John simmons , MsW, nhA
FHCA President

PrESidEnt’S MESSAGE

During my installation remarks at FHCA’s Annual Conference in August, I spoke about 
my goal of strengthening our relationship and enhancing the dialogue that we have with the 
Agency for Health Care Administration (AHCA). After all, both FHCA and AHCA share the 
same purpose — to continuously improve the lives of Florida’s long term care residents and 
ensure they receive the highest quality care. Coming together in a constructive way and on a 
more regular basis is an important step to help us meet that goal. Leading up to my election 
I had the opportunity to meet with AHCA representatives to share my vision, and they were 
receptive to the idea. now that FHCA’s 2016-17 membership committees are in full swing, it’s 
time to put that plan into practice. 

Last month, I traveled to Tallahassee and met with FHCA staff to outline ideas for how these 
meetings would work; how we would gather input from the membership and identify issues 
that were important to the care we provide our residents and the staff who serve them. We 
also met with AHCA’s Chief of Field Operations, Kim Smoak, and shared this vision, discussing 
the best plan of action for an open and productive dialogue.  

I’m pleased to announce that the FHCA Task Force on LTC Survey Practices has been 
appointed, with the goal to not only reflect the state’s geographic makeup, but more 
importantly, the main focus of what we hope to accomplish in these discussions with the 
agency. FHCA’s Region vice Presidents will serve on the Task Force — Gary Krulewitz from 
Region I (South Florida), Eric Mock from Region II (Central Florida), vern Zeger from Region 
III (West Coast) and Tommy McDaniel from Region Iv (north Florida). Also appointed were 
FHCA Past President Scott Allen, who is currently serving as the Chair of FHCA’s newly-
established Quality Cabinet. The Cabinet was established to emphasize and support quality 
for FHCA members and liaison between FHCA and state agencies on quality issues. Former 
Culture Change Council Chair Jennifer Mikula, Past District President and Florida Leader Eric 
Weisz, and FHCA Rules and Regulations Chair Matthew Thompson will also serve on the Task 
Force. Kim Smoak will be drawing on her staff from around the state to round out the group.

From FHCA’s point of view, the Region vice Presidents will canvas their areas on a regular 
basis to determine what issue to address. District Presidents will be asked to query their 
members and feed that information up the ladder. FHCA staff will also keep track of your 
member inquiries and monitor the latest developments, such as the CMS Requirements for 
Participation Rule, to maintain on ongoing list of topics. At the same time, AHCA will identify 
issues they see as relevant and trending, be it surveyor guidance that comes down from CMS 
or information they gather from field surveys, for example. 

The Task Force will meet regularly, and our first meeting is scheduled for December 1 in 
Tallahassee. The timing will be beneficial to FHCA members, given that our Regional Education 
Seminars immediately follow on December 6-9. Through our communication channels and 
these upcoming seminars, FHCA will work diligently to inform members of key discussion and 
takeaways that will benefit your care and operations.

I am very excited about the formation of this group. FHCA held similar meetings several 
years ago and I believe they were very helpful. This time, however, we’ve added more structure 
to the process. As a result, I believe we’ll see a much deeper and stronger relationship develop 
over the next few years. 

I ask for your continued support as this Task Force gets off the ground. When your Region 
vP or a member of the Task Force asks for you input, please give them your thoughtful 
responses.  By engaging with AHCA on a regular basis, we can enhance the care and services 
for our residents and put Florida’s long term care providers at the quality forefront of our 
state’s health care delivery system.u 
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by J. emmett Reed, CAe
FHCA/Our Florida Promise 

Executive director

You are your brand
dirECtOr’S dESk

What comes to mind when you think of the word “brand”? you probably think of companies 
that have worked years and spent millions to create iconic brands — Coca-Cola, Apple, Rolex, 
Budweiser, Wrangler.

Each of these brands calls to mind a very specific set of ideas, images, sensations, and feelings. 
Coca-Cola calls to mind a cold drink on a summer day. Apple is synonymous with tech innovation. 
Wearing a Rolex is a symbol of wealth and status, while Budweiser is the American beer for the 
blue collar worker. 

A brand is not just a name, it’s a feeling, an identity, a symbol. It goes beyond the product to a 
symbol for everything the company embodies. 

now I want to give you a thought exercise. What is your brand? What words would your friends, 
coworkers, and family members use to describe you? What would they say about your personality, 
physical appearance, and work ethic? What ideas and feelings would they experience when they 
think of you? Joy? Trust? Fear? Appreciation? Dislike? 

now go and ask a friend to describe you. Would they use the same words to describe you? How 
accurate is your perception of yourself? 

Why does this matter? Because how you are perceived is your personal brand. How people 
think of you, describe you, and respond to you are your personal brand. Frankly, your brand is not 
how you perceive yourself. Rather, it’s how others see you and understand you. 

Most people never consider this. They go to work, do their job, come home, watch television, 
and never consider their personal brand. 

Many people think that building a personal brand is the same thing as simply sucking up. In fact, 
I’ve had that very accusation leveled against me. At my previous job, a co-worker once came up 
to me and accused me of just that.

Apparently, they assumed that of me because I was climbing the ladder, being respectful of 
leaders, and trying to impress those in my organization’s leadership. Even though I was a bit 
shocked, I wasn’t deterred. I knew that polishing my own brand was essential to advancing in my 
career. And the co-worker who called me a suck-up? They never left their rank.

The reality is, any time you try to advance, there will be some people who view you as a brown-
noser. Some people are resentful of the success of others, and that resentment keeps them from 
making progress in their own careers. When you make progress, you will attract critics like flies. It’s 
the nature of life. Don’t let them stop you though. 

the danger of neglect
When a company neglects its brand, it begins to stumble and falter. Companies like Blackberry 

and Kodak are proof that even the greatest brands can fall apart. Every day you are either enhancing 
or detracting from your brand. There are those behind you who are working hard to enhance their 
own brands, and if you don’t keep moving they’ll overtake you. 

At Florida Health Care Association, we work hard every day to go the extra mile for our 
members. We also understand the importance of intentionally creating, monitoring and polishing 
our personal brand. We don’t take your decision to pay your membership dues to FHCA lightly; 
we know there are other associations that you could choose to join and represent your interests.

Our goal is to ensure you understand the work we do and the benefits we offer to help 
your organization enhance its quality care and operate effectively. From emergency preparedness 
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Let’s begin by discussing the basics. Why would anyone — 
provider or resident — want arbitration in a contract? The better 
question is why wouldn’t they?

Arbitration is a respected and entrenched concept for resolving 
disputes between parties. The federal government thought 
arbitration so important that, in the 1930s, Congress passed the 
Federal Arbitration Act (FAA), not only sanctioning, but blessing, 
arbitration. 

Being federal law, the FAA preempts state law, or so we 
thought. It would appear that cases in several states have diluted 
the use of arbitration in health care contracts. now, the Centers 
for Medicare and Medicaid Services (CMS) has passed the new 
survey regulations which, in essence, brings arbitration to its 
knees in health care contracts.

Getting back to our first question — why is arbitration good? 
Our justice system is clogged with cases that force justice to 
move slowly. Witnesses die or move away during the pendency 
of the matter. Elderly residents who have been injured and are 
rightfully entitled to compensation may wait many years. Families 
who have unjustly lost loved ones early also wait for the results. 

Arbitration traditionally costs less for all parties involved. The 
costs of medical care in this country has skyrocketed over the 
years, and any cost savings, without compromising quality, is 
critical. There are many good quality arbitrators who are fair and 
reasonable and who will move the process along quickly. To my 
knowledge, there are very few who question the quality of the 
arbitration system.

The financial and emotional toll experienced by all parties 
during a long drawn out court process is harmful to both sides.

In Florida, the state Supreme Court recently held that a son 
who had signed a nursing center contract to supply care and 
services to his father could not bind the father to an arbitration 
agreement. Some of the facts of this case are particular to the 
transaction, but the decision is still troubling. In its opinion, 
the Court seemed to express the idea that arbitration is not a 
good concept in health care cases, directly in contradiction to 
the philosophy behind the FAA. While there seemed to be no 
issue with the son signing the contract to secure the services, he 
could not bind the father to the arbitration provision of that same 
agreement (Mendez v. Hampton Court).

the threatened demise of 
arbitration in Florida

By Karen Goldsmith

LtC LEGAL iSSUES & trEndS

karen Goldsmith of Goldsmith & Grout, PA 
serves as FHCA’s regulatory Counsel. Her office 
is located at PO Box 875, Cape Canaveral, FL 
32920. She is available to members by phone 
at (321) 613-2979 or e-mail at klgoldsmith@
ggfllawfirm.com.

In addition, the Court stated that to permit the son to sign away 
his father’s right to a jury trial would be an “end run” around the 
guardianship statute. It suggested that the provider could seek a 
guardian in the circuit court and that guardian could have the 
power to sign such an agreement.

It is likely that this case will be interpreted in slightly different 
ways when the facts of the case differ from Mendez. Only time 
will tell.

On the heels of the Mendez case came the CMS regulations 
which no longer permit pre-dispute arbitration clauses. What this 
means to the provider is that when a resident enters a facility, any 
arbitration agreement which he signs will not be binding because 
it was entered into prior to the time that a dispute arose. Only 
after a dispute arises, an injury occurs for example, can the facility 
seek an agreement to arbitrate that dispute. This regulation is not 
applied retroactively and only is effective for contracts signed after 
november 28, 2016.

There is no doubt that this provision is going to be challenged 
by many providers and organizations. Most likely an injunction will 
be sought to prevent its implementation.

There is a very real question as to whether this regulation can 
be supported. There are good arguments against its validity. First, 
it flies directly in the face of the FAA’s strong support of arbitration. 
Second, there may be procedural defects in how it was developed. 
Third, there is no underlying statute to justify it.

While arbitration has been seriously weakened, particularly in 
Florida, it is not dead. Legislation by Congress or the states can 
solve some of the issues. A federal determination that nursing 
center contracts are subject to arbitration could be made.  We 
will watch the issue closely and report on any new developments.

In the event that there is no injunction granted on the arbitration 
issue, you should contact your attorney immediately to determine 
whether your existing contract is in compliance with the law.u
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regulatory rap

On October 4, 2016, the long-anticipated Centers for Medicare and 
Medicaid Services (CMS) final rule (Rule) revising the nursing center 
Requirements of Participation — all 713 pages — officially arrived. This 
Rule represents the most comprehensive changes to the delivery of 
nursing center care since OBRA ‘87. 

These revisions reflect advances in long term care and updates to 
skilled nursing center practices since 1991. With the arrival of the Rule 
comes both good and bad news. As for the good news, there will 
be a three year phase-in for providers to have time to adopt to the 
requirements. Phase 1 of the implementation takes effect november 
28, 2016; Phase II will take effect november 28, 2017, along with 
the anticipated new Survey Process; and Phase III will take effect 
november 28, 2019. Experts caution providers to complete each 
phase before heading to the next phase.

It is also very encouraging to see that the Rule includes the 
following:

•	 no required staffing ratio in the final rule; however, Florida nursing 
centers must still abide by state staffing requirements; 

•	 More focused, person-centered approaches, including many 
elements of resident rights and quality of care; 

•	 no required in-person evaluation by an attending clinician prior to 
a non-emergency transfer; and

•	 no 48-hour limit on as-needed orders for psychoactive medications 
(as it was deleted).

As for the bad news, there are a few sections of the Rule that could 
prove detrimental to nursing centers. For example, CMS will use the 
facility-wide assessment for assessing quality of care. It doesn’t clearly 
set the amount and degree of staff training that will be needed to 
implement the new requirements successfully. There is much concern 
about the impact on the already overextended and resource-strapped 
workforce and whether it will be further challenged. Both Medicare 
and Medicaid fail to include the necessary staff resources.

Another section that waves bad news at nursing centers is 
eliminating the pre-dispute arbitration agreements. The Rule states 
that after november 28, 2016, pre-dispute arbitration agreements will 
be prohibited. It has always been the position of FHCA and American 
Health Care Association/national Center for Assisted Living (AHCA/
nCAL) that arbitration agreements, as authorized by law, should be 
enforced as long as they are executed separately from the admission 
agreements, are not a condition of admission and allow for the 
resident to rescind the agreement within a reasonable time frame. 
AHCA/nCAL has already begun planning for challenging this part of 
the Rule because it clearly exceeds federal authority. This is of great 
concern to FHCA providers.  

A new survey method is expected to emerge in late 2017 
incorporating the new Requirements of Participation with a hybrid of 
the traditional surveys and the quality indicator surveys, accompanied 
with new tags and surveyor guidance. 

Along with some new definitions, there are common themes 
marked throughout the Rule including: person-centered care; staffing 
and competency, including the training and competency specific 
skills; quality of care and quality of life emphasizing the care planning 
and the resident’s goals and decision-making; changing populations, 
including recognizing behavioral health; focused on adverse events 
including medication related events, QAPI, and infection prevention; 
and increased monitoring of facility, staff and residents. 

The FHCA Quality team recognizes that the new changes may 
seem overwhelming to providers. FHCA will be combining efforts 
with AHCA/nCAL to orchestrate a solid education plan to prepare 
members for these upcoming changes and to be able to comply with 
necessary requirements. 

On november 10, FHCA Regulatory Counsel Karen Goldsmith 
and I will be offering an overview via a members-only webinar. 
Presentations will be held at the FHCA Regional Education Seminars, 
which are scheduled for December 6-9 in Tallahassee, Lake Mary, 
Tampa and Deerfield Beach.  Kim Smoak, Agency for Health Care 
Administration Bureau Chief of Field Operations, will address how 
the new requirements create heightened expectations for behavioral 
health, person-centered care and transition planning. Karen Goldsmith 
will offer practical steps for implementing aspects of the Rule, from 
developing policies and procedures to training staff on their role 
in the new compliance setting. There will also be checklists and 
recommended templates developed, as well, to assist members.

In March 2017, AHCA/nCAL will bring its Quality Summit to 
Orlando and offer a full day intensive educational session. CMS has 
also indicated the agency will hold regular conference calls to address 
implementation and plans to share the surveyor training so as to help 
providers with guidance.

As members’ needs emerge, the FHCA Quality team will continue to 
refine our education plans to address the upcoming task of complying 
with the new Rule. In the meantime, look for more information about 
FHCA’s upcoming educational opportunities in the Events section of 
our website and in member communications.u

new Requirements of Participation have arrived 
By Carol Berkowitz

Carol Berkowitz is FHCA’s Senior director of Quality 
Affairs. She can be reached at cberkowitz@fhca.org. 
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NewS you CaN uSe

Advancing excellence in America’s nursing homes Campaign
time for change

 Ten years ago, long term care stakeholders gathered for an 
unprecedented collaborative and launched the Advancing 
excellence in America’s nursing Homes campaign. The 
Campaign was a voluntary effort that focused many of the long 
term care partners, including providers, government, professional 
and consumer advocates and others, on national quality care 
improvement efforts. Over the years, both FHCA and American 
Health Care Association/national Center for Assisted Living (AHCA/
nCAL) encouraged members to participate in the Campaign as a 
way to provide support for and enhance the quality of care and life 
for residents, patients, and staff.

Recently, the Board of Directors of the Advancing Excellence 
in Long Term Care Collaborative (AELTCC) decided to end the 
Advancing Excellence Campaign (Campaign). However, it’s not really 
farewell, but more of a transition time… turning the Campaign over to 
the Centers for Medicare and Medicaid Services (CMS). Since many 
similar national initiatives have emerged, the Campaign decided to 
improve and streamline the site navigation and feature more accessible 
content focused on the Campaign’s goals and resources. 

In a recent letter to the Local Area networks for Excellence 
(LAnES), Jay Sackman, Chair of the AELTCC, stated that, “at this point, 
other organizations have taken over the work that was once done 
only by the Campaign.” Sackman went on to say, “AELTCC believes 
it is time to wind down its operation of the Campaign and is turning 
it over to CMS.” The website will be supported by CMS funding and 
will also be rebranded to reflect the Quality Innovation network - 
Quality Improvement Organization (QIn-QIO) work with nursing 
centers. Many of the Campaign goals are consistent with the QIn-
QIO task areas, including infections, medication safety and reducing 
hospitalization and re-hospitalization for residents.  

Future plans for the website are to continue to house quality 
improvement tools and resources, in support of not only Campaign 
goals, but other national initiatives. The homepage for the new website 
will remain the same as the existing one: www.nhqualitycampaign.
org.  Should you have any trouble accessing resources, contact the AE 
HelpDesk at help@nhqualitycampaign.org.u

during a Hurricane to legislative challenges at the Capitol, we will 
always be intentional in how we meet your needs. We will always 
listen and remain member-driven. My staff and I are committed to 
always being approachable and friendly, and going above and beyond 
the call of duty to get the job done.

We also offer numerous opportunities to help you build your 
personal brand. This month, the Florida Leaders will kick off its ninth 
year of helping long term care professionals enhance their leadership 
development skills. Florida Leaders is also a pathway to leadership 
within FHCA, as many of our district officers and Board of Directors 
have graduated from the program.

FHCA’s membership committees are another way you can improve 
your personal brand. Whether your interests lie in advocacy, rules 
and regulations, quality improvement or continuing education, there 
is a committee for everyone. Committee involvement not only helps 
you sharpen your skills, but also expand your network of professional 
peers.

Everyone has a brand. This is ours at FHCA, and our success hinges 
on our ability to create and polish it. What is your brand?u

You are your brand
continued from page 4

DIRECTOR’S DESK

Big 
ticket

Pat Cormack has worked 
as a Certified nursing 
Assistant at Renaissance 
Health and Rehabilitation 
in West Palm Beach for 
29 years. In October, she 
hit it big when her Florida 
Lottery scratch-off ticket 
revealed a $1 million prize. 
Despite her incredible winning opportunity, Pat showed up 
to work the next day and informed Executive Director Gary 
Krulewitz that she had no intention of quitting. “Her tremendous 
dedication for the people she serves, her passion for the work 
she does and her love of her teammates is what makes Pat so 
special,” said Krulewitz. “She’s one of the many people who 
make Renaissance such a special place for the residents we 
care for every day.”
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are urged to consult OSHA’s “Guidelines for Preventing Workplace 
violence for Healthcare and Social Service Worker” in developing 
and implementing effective workplace violence prevention programs. 
Given the recent 78% increase in OSHA penalties, failure to take steps 
to prevent workplace violence may result in a significant financial 
penalty.

new OSHA guidelines regarding settlement 
approval in whistleblower cases

In a recent OSHA Trade Release, OSHA announced the publication 
of new guidelines for approving settlements between employers 
and employees in whistleblower cases, which arguably could affect 
standard provisions like confidentiality and non-disparagement 
provisions that are usually contained in settlement agreements. 
According to OSHA, “[t]he guidelines … make clear that OSHA will 
not approve a whistleblower settlement agreement that contains 
provisions that may discourage whistleblowing without outright 
prohibiting it.” During an OSHA investigation, settlement agreements 
that are reached between employers and employees are reviewed 
by OSHA to make sure they are “fair, adequate, reasonable, and in 
the public interest, and that the employee’s consent was knowing 
and voluntary.” The new guidelines identify various provisions that 
will not be approved by OSHA including, for example, provisions 
that require employees to waive the right to a monetary award for 
providing information to a government agency, provisions that require 
an employee to inform the employer before communicating with the 
government, and provisions that require an employee to affirm that 
the employee is not a whistleblower or to disclaim knowledge that 
the employer has violated the law. Additionally, OSHA “will ask parties 
to remove … offending provision(s)” and/or add specific language 
(provided in the new guidelines) confirming that nothing in the 
settlement agreement prohibits, restricts, or otherwise discourages an 
employee from participating in protected activity. Employers should 
consider including this language in all their settlement agreements 
involving OSHA whistleblower claims. 

The new guidelines can be found at www.whistleblowers.gov/
memo/InterimGuidance-DeFactoGagOrderProvisions.html.u

Mike Miller is with Miller tack & Madson, FHCA’s 
Labor relations Consultant. Learn more about MtM 
at www.peolawyers.net.

labor relatioNS CouNSel

eeOC files disability suit 
involving prescription narcotics

By Mike Miller
Miller tack & Madson, FhCA Labor Relations Consultant

 Recently, the Equal Employment Opportunity Commission (EEOC) 
filed a lawsuit against two physicians groups in Atlanta, Ga., alleging 
they violated the Americans with Disabilities Act (ADA) by firing a 
doctor who was taking legally prescribed narcotic pain medications. 
Within days after learning the doctor was taking the narcotic pain 
medications, the physicians groups removed the doctor from the work 
schedule and terminated his contract. According to the EEOC, the 
physicians groups discriminated against the doctor because of an 
actual disability and because they perceived him as disabled due to his 
use of prescription narcotic medication. The Director of the EEOC’s 
Atlanta office commented on the case stating “[e]mployers have an 
obligation to conduct individualized assessments when they have 
a concern about an employee’s ability to safely perform his or her 
job duties.” In this case, the EEOC contends the physicians groups 
“summarily dismiss[ed] the doctor “based on unsubstantiated fears 
about a perceived disability.” This case demonstrates the importance 
of individualized assessments in determining whether an employee 
can safely perform his or her job duties.

OSHA issues citation for workplace violence
Occupational Safety and Health Administration (OSHA) recently 

issued a citation to a Pennsylvania company and fined the company 
$98,000 for failing to protect its employees from workplace violence 
and failing to properly record injuries on OSHA forms. OSHA began 
its investigation of the company, which provides pediatric home health 
and therapy services to medically frail and chronically ill children, after 
receiving a complaint that an employee was sexually assaulted by a 
client. Previously, the company had received “numerous reports of 
verbal, physical and sexual assaults on employees, as well as a report 
of an employee forced to work in a house in which domestic violence 
occurred.”  

The citation identified various means of abatement for the company 
to address workplace violence including a written, comprehensive 
workplace violence prevention program; workplace violence hazard 
assessment and security procedures for each new client; procedures 
to control workplace violence such as a worker’s right to refuse 
to provide services in a clearly hazardous situation without fear of 
relation; workplace violence training program; procedures to be taken 
in the event of a violent incident in the workplace, including incident 
reports and investigations; and a system for employees to report all 
instances of workplace violence, regardless of severity. 

Employers in health care and social service settings, which have 
been targeted by OSHA as being at high-risk for workplace violence, 
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payment and care delivery systems without enough data to show 
improved quality or significant savings to the Program. 

CMS announced in early September it will allow physicians and 
other clinicians flexibility in the level and pace at which they comply 
with the Medicare Access and CHIP Reauthorization Act (MACRA), 
which is set to start January 1, 2017. CMS has even considered 
delaying the start date for compliance. now, a recent letter penned 
by almost 200 lawmakers to CMS claims the new mandatory payment 
models for CJR, CBP and the Part D Drug Payment Model exceed the 
agency’s authority and pose potential risks to older beneficiaries. Their 
argument is that the statute authorized the testing of new payment and 
service models but does not grant them the authority to mandate them 
for all providers. Their issues of concern include access to needed 
services by beneficiaries, consolidation of providers or reduced 
provider participation in the Medicare program. Although, the letter 
is merely a strongly worded suggestion from House Representatives 
since they do not have the authority to alter how CMS implements 
the final rules, it also represents a significant voice in the dialogue of 
how to achieve higher quality care and significant cost containment in 
Medicare reimbursements.

Workers’ compensation hit is coming soon
This month’s Pulse includes an article from Bouchard Insurance 

on the overall combined average statewide workers’ compensation 
rate increase of 14.5% versus the requested 19.6%. As ordered by the 
Office of Insurance Regulations, the revised rate increase will become 
effective on December 1, 2016 for new and renewal business from 
that day going forward, with no change in rates for current in-force 
policies. The increase will affect providers differently depending on 
their premium basis. Traditional premium holders will experience 
the full 14.5% increase in the rates they are currently paying. Self-
Insured providers and providers with Captive arrangements will not 
see the increase in rate directly. However, the court rulings driving this 
increase will impact their “loss picks,” which are based on the dollar 
amounts of claims, how their plan is funded and how much has to be 
funded when their plans come up for renewal with the underwriters. 

The rulings effectively lifted the cap on attorneys’ fees. There are 
ways for providers to reduce their cost whether they are traditional 

By Lorne simmons, Moore stephens Lovelace

 The first deadline for the reporting of Payroll Based Journal (PBJ) 
information is fast approaching. Providers must report (or show good 
faith efforts to report) the required nursing center data for the quarter 
July 1 through September 30 no later than november 14, 2016. As 
a reminder, nursing centers can report PBJ data quarterly, monthly, 
weekly or even daily. Going through the submission process earlier 
will help identify any potential problems and provide peace of mind 
that systems are working and your reports will not be rejected.

The PBJ user Guide was updated in mid-September for minor 
updates made to the reporting system. These updates include the 
following:

The facility’s two digit state code has been added to the header 
of all PBJ reports to assist third-party and corporate users. See the 
CASPER Reporting user’s Guide for PBJ Providers for updates to the 
1700D Employee Report, 1701D Census Report, 1702D Individual 
Daily Staffing Report, and the 1702S Staffing Summary Report.

The PBJ Final File validation report and PBJ Submitter Final File 
validation report have changed the status of a rejected filed from 
‘Rejected’ to ‘Entire XML File Rejected’ for clarification. See the 
CASPER Reporting user’s Guide for PBJ Providers for updates to 
the PBJ Submitter Final File validation Report. See section 9 of the 
PBJ Provider user’s Guide for updates to the PBJ Final File validation 
report.

The PBJ Final File validation will now show the process type used 
to submit the staffing and census sections of the XML. It’s important 
to remember that a process type will replace all census and staffing 
data that has been entered manually or submitted through the XML 
process with what is in the current XML file being submitted for the 
quarter specified. See section 9 of the PBJ Provider user’s Guide for 
updates to the PBJ Final File validation report.

Additional Hire/Termination/Rehire directions have been added 
for clarification. See section 8 of the PBJ Provider user’s Guide for 
updates to the Hire/Term/Rehire directions.

CMS rope-a-dope
Several recent mandatory changes to payment models from the 

Centers for Medicare and Medicaid Services (CMS) have come under 
fire from stakeholders, policymakers, and lawmakers as being anything 
from too cumbersome to implement to overstepping their authority 
in implementing changes. Lawmakers believe initiatives rolled out by 
the agency’s Center for Medicare & Medicaid Innovation (CMMI) for 
the Comprehensive Care for Joint Replacement (CJR) and proposed 
Cardiac Bundled Payment (CBP) Model dramatically overhaul existing 

LONg TErM CArE

Lorne Simmons and Sandy Swindling 
are with Moore Stephens Lovelace, P.A., 
FHCA’s CPA Consultant. Learn more 
about MSL at www.mslcpa.com.

PBJ reminder and updates

Business N ews

continued on page 11
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Workers’ compensation rate increase looming    
By Jeff Welch, CiC

On September 27, 2016 the Florida Office of Insurance Regula-
tions (OIR) filed a response to the national Council on Compensation 
Insurance’s (nCCI) request for increased workers’ compensation rates 
of 19.6% to be effective October 1, 2016. While the OIR disapproved 
nCCI’s filing and request for the October 1 increase, they have spelled 
out what they believe is acceptable.

The OIR will approve nCCI’s filing if they amend their request to a 
14.5% increase that is to be effective on December 1, 2016 for all poli-
cies that are new or renew on or after that date. The OIR is also willing 
to review additional actuarial analysis that nCCI would like to submit 
specifically to the portion of proposed increase that is attributable to 
the Castellanos decision. All of these amendments and additional in-
formation must be received by the OIR from nCCI no later than Octo-
ber 4, 2016 or the amendment and potential approval will not be valid.

What is driving this rate increase? The answer is fairly straight for-
ward. There have been two Supreme Court rulings in the past six 
months that have put pressure on the workers’ compensation rates 
in Florida.  The  Marvin Catellanos vs. next Door Company case and 
Bradley Westphal vs. City of St. Petersburg, etc., et al.  

On April 28, 2016, the Florida Supreme Court issued its opinion on 
the highly-anticipated case of Marvin Catellanos vs. next Door Com-
pany, no. SC13-2082 (Castellanos). This is a case the entire industry 
has been monitoring closely due to its potential impact on workers’ 
compensation in the state of Florida. The Florida Supreme Court con-
cluded in a 5-2 decision that the mandatory attorneys’ fee schedule 
established in 2003 is unconstitutional under both the Florida and 
united States Constitutions as a violation of due process.  

Additionally, on June 9, 2016, the Florida Supreme Court issued 
its opinion in the case of Bradley Westphal vs. City of St. Petersburg, 
etc, et al, no. SC13-1930 (Westphal). The Supreme Court, in a 6-1 
decision, concluded that the 104-week limitation on temporary total 
disability benefits established in the workers’ compensation section of 

the Florida Statutes is unconstitutional, as it results in a statutory gap 
in benefits. This decision revives the 260-week limitation on temporary 
total disability benefits that preceded the 1994 amendments to the 
workers’ compensation section of the Florida statutes. 

In layman’s terms, this probably means that Florida workers’ com-
pensation rates will increase in December by 14.5%. There is no dis-
cussion or direction on when another rate increase would happen 
again, but it seems unlikely that rates would change again at the nor-
mal anniversary of rate filings, which is January 1, 2017. There is also 
no discussion or direction on other rate (expected loss rate) changes 
with the premium rate changes proposed.

As always, if you have any questions please feel free to reach out 
to us, and we will continue to keep you updated as developments 
occur.u

Jeff Welch is Vice President with Bouchard insurance, 
an FHCA Service Corp member which specializes 
in the senior living industry and manages all lines of 
insurance, including General and Professional liability, 
Property, Workers’ Comp and Group Health. He can 
be reached at JeffWelch@Bouchardinsurance.com.  

loNg terM Care buSiNeSS NewS, cont. from page 10

Workers’ compensation hit is coming soon

workForCe 

guaranteed price or captive/self-insured. For traditional workers’ 
compensation premium holders, they can take advantage of credits 
by implementing safety programs at the facility or being designated a 
drug-free environment. They can also choose a higher deductible to 
lower their experience modification factor going forward or a higher 
out-of-pocket limit for small claims. For Captives and Self-Insureds, 
it’s all about claims management. They need to be very aggressive 

in reducing claims and claim dollars to effectively manage their 
costs. Medicaid providers also need to position themselves for a PPS 
reimbursement model for Medicaid in the near future, so now is the 
time for them to address this issue. 

We would like to thank our friends at Bouchard Insurance for 
contributing to this article.u
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section GG rollout considerations 
By nathan J. shaw, Rn, Bsn, MBA, LhRM, RAC-Ct 3.0

As part of the Skilled nursing Facility (SnF) Quality Reporting 
Program and the Fiscal year 2016 Final Rule, the Centers for Medicare 
and Medicaid Services (CMS) will begin collecting data on three 
measures from October 1, 2016 through December 31, 2016. These 
measures are as follows:

•	 Application of Percent of Residents Experiencing One or More Falls 
with Major Injury (Long Stay) (nQF #0674);

•	 Percent of Patients or Residents with Pressure ulcers that are new 
or Worsened (nQF #0678); and

•	 Application of Percent of Long-Term Care Hospital Patients with an 
Admission and Discharge Functional Assessment and a Care Plan 
that Addresses Function (nQF #2631).

The data submission deadline for these measures is May 15, 
2017 (refer to www.cms.gov/Medicare/Quality-Initiatives-Patient-
Assessment-Instruments/nursingHomeQualityInits/SnF-Quality-
Reporting-Program-Measures-and-Technical-Information.html). 

Data for the third measure will derive from a new Section GG 
(Functional abilities and Goals) on the MDS, which will be implemented 
October 1, 2016 (for MDS assessments with an assessment reference 
date [ARD] on or after October 1, 2016). Completion of this section will 
only be required with the Medicare five-day and (Planned) discharge 
MDS assessments for residents in a SnF PPS stay. Please note that 
section GG will also appear on the (new) PPS discharge assessment 
when the resident stays in the facility after a Medicare Part A stay 
(with a payer change). Additionally, this data must be collected within 
the first three days of the resident’s stay and the last three days of the 
resident’s Medicare Part A stay. 

Essentially, there are four parts to the new Section GG. The first 
two parts (Sections GG0130 and GG0170) instructs the coder to 
rate the resident’s functional status upon admission and goal for each 

corresponding ADL on 10 areas using a six point grading scale. These 
first two parts will appear on the five-day assessment (provided the 
Medicare Start and End dates span at least three days). The second 
two parts (Sections GG0130 and GG0170 [again]) lists the same 10 
ADLs and instructs the coder to rate each area on the same six point 
grading scale upon discharge.

When coding the “Admission Performance,” the new RAI user’s 
manual effective October 1, 2016 (www.cms.gov/Medicare/Quality-
Initiatives-Patient-Assessment-Instruments/nursinghomeQualityInits/
MDS30RAIManual.html) directs the coder to assess the resident’s 
“usual” functional status for the first three days of their Medicare Part 
A stay. The resident’s self-care and mobility status should be based 
on multiple sources with supporting documentation in the medical 
record. These sources may include:

•	 Direct observation

•	 Self-report

•	 Family report

•	 Direct care staff reports.

Direct care staff reports include direct employees and/or facility 
contracted employees, such as CnAs, nurses, and therapy staff and 
does not include private caregivers, Hospice staff, students and family 
members. As the first two parts of section GG focus on subtasks 
such as “lying to sitting” as a part of bed mobility as well as specific 
functional goals, we find that therapy documentation plays a key role 
in gathering information on the resident’s usual functional status in 
these areas. Each facility should develop their own system regarding 
the best way to gather this information, which may include assigning 
team members such as lead CnAs, Charge nurses, Restorative nurses 
and therapists, etc. 

Goal setting is an important part of this process. For section GG, 
the three codes to indicate that the task as not performed (07, 09, 
88) are not used for this item set. While the use of a dash (-) should 
be rare, it is allowed for this item (discharge goal) without affecting 
the annual payment update (APu) determination. Goals may be for 
improvement, to remain at the same functional level, or a decline 
(where a decline in status is expected).  

Education and support is important for your facility success. 

nathan J. Shaw is Vice President of 
Clinical reimbursement & Analytics 
at rB Health Partners, inc., which has 
a strategic partnership with Moore 
Stephens Lovelace. Please contact 
him at nathan@rbhealthpartners.com 

or robin A. Bleier, President, at robin@rbhealthpartners.com; both can 
also be reached via phone at (727) 786-3032.
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florida health care association around the state 

Leaders in Long Term Care 
Consulate Health Care recently named Chris Bryson (right 
center) as Chief Executive Officer. Bryson, who formerly 
served as Chief Operating Officer (COO), is joined by 
todd Mehaffey (left), who will now take over as COO. 
Bryson and Mehaffey were among those who met with 
incoming Senate President Joe negron (r-Palm City) 
to discuss issues of importance to Florida’s long term 
care providers. Also pictured is FHCA Executive director 
Emmett reed (back left) and Consulate Chief Corporate 
Council dan dias (right).  

Veterans Hall of Fame
in September, Gov. rick Scott and 
members of his Cabinet inducted 
11 individuals into the Florida 
Veterans’ Hall of Fame. FHCA 
member and 2012 Florida Leaders 
graduate Fred taylor Jr., U.S. 
Army veteran, was among those 
inducted. Fred will be honored 
with the group during an induction 
ceremony at Florida’s Capitol on 
november 9. the Florida Veterans’ 
Hall of Fame recognizes and 
honors those military veterans 
who, through their works and lives 
during or after military service, 
have made a significant contribution 
to the state of Florida through civic, 
business, public service or other 
pursuits.

Superheroes
Staff at Hawthorne Village of 
Brandon dressed as superhero 
characters as part of national 
Assisted Living Week.

Future Leader Hits the Hill
FHCA region ii Vice President 
and Executive director of Avante 
of Orlando Eric Mock with 
Florida Congressman John Mica 
(r-7) during the AHCA/nCAL 
Future Leaders in Long term 
Care Program. Mock traveled to 
Washington, dC, to meet with 
over 30 long term care advocates 
on important issues impacting the 
profession.

FHCA District vII vice President Kim DelPlato hosted an 
event at her center, Boynton Health Care Center, to help the 
Association honor Sen. Joseph Abruzzo (D - Wellington) as its 
2016 Legislative Champion for the Elderly.

FHCA treasurer Marco Carrasco, 
pictured here with his Geovana, 
was recently honored by the Latino 
Center on Aging with the Golden 
Age Award for Long term Care.
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BouCHARd InSuRAnCE
Bouchard Insurance is one of the largest privately held insurance agencies in the country, serving over 14,000 clients 
throughout the u.S. and in many countries around the world.  They specialize in the senior living industry and manage 
all lines of insurance, including general and professional liability, property, workers’ comp and group health.  Bouchard 
helps clients to identify and analyze risk within their organization. Once they have identified the issues, they develop and 
implement cost-effective solutions to reduce risk and improve efficiencies.  Bouchard has created a systematic approach to 
managing every line of coverage for their clients, giving them the confidence to focus on their business, rather than the 
insurance business. Contact Jeff Welch at (727) 451-3195 or jeffwelch@bouchardinsurance.com for more information, or 
visit www.bouchardinsurance.com.

EdgE InFoRMAtIon  MAnAgEMEnt InC.
Since becoming an approved service corporation company for FHCA in 1993, Edge has helped over 250 FHCA members 
meet their background screening requirements and kept them informed of pertinent legislative issues. Edge offers a variety 
of background checks including: drug screening, fingerprints, criminal, sexual offender, license verifications and references. 
Contact nate Archibald at (321) 676-8822 or by email at natea@edgeinfomation.com, or visit www.edgeinformation.com 
for more information.

HEALtHCARE SERVICES gRoup 
Since 1976, Healthcare Services Group has delivered exceptional housekeeping/laundry and dining/nutrition services to 
an ever-changing healthcare industry. Currently serving over 250 facilities in Florida, we provide professional management 
of ancillary services to a diverse mix of satisfied clients. Flexible and responsive, our people are trained to help you achieve 
success by delivering innovative solutions, exceptional performance and measurable results. For more information contact 
yale Metz at (800) 433-2710 or ymetz@hcsgcorp.com. visit our website at www.hcsgcorp.com.

HpSI puRCHASIng SERVICES
HPSI Purchasing Services, one of the nation’s fastest growing Group Purchasing Organizations, is privately owned and 
has served the senior health care community for over 50 years. HSPI leverages the purchasing power of over 15,000 
members to provide substantial savings and discounts on a wide range of products and services including: Dietary, Medical, 
Maintenance, Housekeeping, Linens, Capital Equipment, Technology, Administration, Pharmacy and more. What sets HPSI 
apart from its competition is the personal service provided by 40 Purchasing Consultants located nationwide. Call your 
Purchasing Consultant for a free cost analysis to get you started on your pathway to greater savings. East Florida: Mike 
Donohoo (407) 928-5870; West Florida: Russ Holmes (407) 719-0229; Panhandle: Bill Bayhi (985) 718-7830; Corporate 
and national Accounts: MaryClare Soliman  (540) 589-2772; or visit www.hpsionline.com for more details.

oFFICE dEpot
Office Depot offers Florida Health Care Association members extra discounts and services due to the cooperative 
purchasing power of FHCA. We offer a wide variety of benefits, including 50 items which have been reduced based 
on volume ordering up to 80 percent off the list prices (the “High use Item List”); next-day delivery on everyday office 
products; an award-winning Web site which links you to your pricing and into the warehouse and keeps 12 months of 
tracking information at your fingertips. For more information or to set up an account contact Terry Bush at terry.bush@
officedepot.com or (850) 624-9979.

SEnIoR CRIMEStoppERS
The Senior Crimestoppers program is a proven, effective, proactive crime prevention system that combines proven 
components to help provide safe, crime-free facilities for residents, staff, visitors and vendors. Personal lock boxes for use 
by residents and/or family members, an around-the-clock, completely anonymous “tip line” call center, cash rewards of up 
to $1,000 posted on any and all incidents that occur and educational materials for residents, families, management and staff 
members are a few of the components that make up the program. More details can be found at www.seniorcrimestoppers.
org or contact Kay Joest at (800) 529-9096 for more details.

Save on your long term care products and services with our trusted group of FHCA Service Corp members.

fhca service corporation
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Visit www.fhca.org/events/regionaleducation for more information.

Limited space is available per location. 
Reserve Your Seat and Sign Up Today! 

• Reform of Requirements for Long-Term Care Facilities 
   and the New LTC Survey Process
• Pitfalls and Possibilities for Practical Implemenation of the CMS Rules
• Five Star Quality Rating Case Studies: How Care Moves and Sustains Stars
• The New Emerging Payment Environment: From PPS to Managed Care 
   and Bundled Payments
• ESR-PBJ Reporting: Lessons Learned from Quarter 1
• Workforce Recruitment and Retention


