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Florida Leaders gather in 
tallahassee for kickoff training

At press time, the 60-day deadline 
of the Governor’s emergency Power 
Plan Rules requiring generators in 
nursing centers and assisted living 
facilities had passed (Nov. 15, 2017) 
and nearly every skilled nursing 
center in Florida had submitted a 
variance request to the Agency for 
Health Care Administration (AHCA) 
given the unrealistic timeline to 
meet the mandate. 

The emergency Rule, which was 
invalidated by the First district Court, 
was still under appeal; however, 
AHCA had indicated that facilities 
were still required to comply with 
the rules while the appeals process 
was in place.

The Florida Health Care Association recently 
selected 18 professionals as the Florida Leaders 
Class of 2018, an exclusive program that develops 
leaders within the Association and the long term 
care profession. delegates were chosen for their 
demonstrated leadership skills and support of FHCA, as 
well as their interest in pursuing leadership pathways 
to improve their personal and professional skills.

“These demonstrated leaders will gain tremendous 
skills that they can put forth in their day-to-day activities 
as a means of continuous quality improvement and 
operational effectiveness,” said Alex Terentev, FHCA 
Senior Vice President and member of the inaugural 
Florida Leaders Class of 2009.

Along with intensive discussions on leadership, class members delved into a number of long term care 
issues, including quality initiatives, effective communications and long term care advocacy. The program 
timed well with a legislative committee week, giving class members the opportunity to visit with legislators 
to discuss the priorities the Association will focus on in the upcoming session. members also listened in on 
the House Select Committee on Hurricane Preparedness meeting and testimony from the Agency for Health 

Generator 
Rules 

u p d a t e

continued on page 12
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time and energy…
the roller coaster of 2017

By John simmons, nha, MsW
FHCA President

PrESidEnt’S MESSAgE

We’ve come to the end of the year 2017, and to say this has been an interesting 

year is an understatement. i can honestly say that in every area of my life, this 

year has been a real challenge. 

on a personal note, my wife and I have undertaken the task of helping our grandson with his wife and 
three-year-old child. This past year gave us an incredible opportunity to spend precious moments with 
my great granddaughter, who also got a new lease on life thanks to the family’s move to Jacksonville. 
Rewarding as it was, this still took some time and energy.  

Professionally, I oversaw two full evacuations of my facility in 11 months. While it was extremely 
challenging, my staff was incredible. It took the entire team to accomplish all that goes into moving 117 
residents across the state. To have this team alongside me made all the difference, and I couldn’t be 
more proud of each and every one of them.  As difficult as it was on each of us, it’s even more difficult on 
the frail elders under our care. The centers to which we evacuated were also extremely accommodating 
and supportive, going out of their way to assist us and make sure our residents had all the comforts of 
home. As long term care professionals, it’s our duty to keep our residents safe, and I am thankful to those 
who assisted us throughout the process.

As we head into 2018, emergency preparedness will continue to be a topic of discussion. A 
number of bills have been filed in the Legislature, and as I write this article we’re all still sorting out 
the Governor’s emergency generator rules. I have a number of ideas on how to manage through a 
hurricane and evacuations. How decisions to evacuate are made and by whom needs to be more 
thoroughly discussed among emergency managers and providers, since we are the ones who know 
our building, our residents’ complexities and the systems we have in place for our emergency plans. 
Transportation and how to move frail elders in an evacuation must also be further explored. many of 
our residents are in wheelchairs, so a traditional coach bus won’t work when it comes to moving over 
100 residents at a time. dedicated shelters for nursing centers should also be a consideration, as well as 
prioritizing our power restoration so that when the decision is made to shelter-in-place, nursing centers 
are among the first to come back on the grid. 

Strengthening our disaster procedures and working to meet the emergency generator rule will 
continue to be a priority for the Association in 2018. I’m proud FHCA has made it publicly known 
that we support the Governor’s goal, where we differ is on the process to get there. We continue to 
stand ready to work with the Governor, and our hope is we can gather the experts around the table to 
develop a realistic plan that all of us can meet in a reasonable time frame and safe manner. This is the 
best way to keep our residents safe during emergency situations, and I can tell you that FHCA will not 
give up on this direction. When the 2018 hurricane season arrives next June, we want to have solutions 
and stronger procedures in place that result in fewer evacuations for all of us.

This has certainly been a roller coaster of an issue, and who knows how things will turn out. Time 
and energy is something that all of us seem to be limited on these days, but it’s something we’ll need as 
we head into January and the start of the 2018 session. FHCA needs you; your residents and staff also 
need you to be active and vocal at the Capitol so legislators and the media understand what’s involved 
in our emergency planning and response.

Take some time over the holidays to rest and refresh. do something inspiring for yourself and your 
team. We’ll all need to be ready  — with time and energy - for what 2018 brings.u
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over the course of my career, I have consistently taken advantage of continuing education and 
professional development opportunities. The amount of educational opportunities has expanded over 
the past 15 years or so from books and in-person trainings to podcasts, webinars, ebooks and videos. 
one video program that is particularly popular is Ted talks, videos made from presentations given at 
one of the Ted (Technology, entertainment and design) conferences.

I came across one of these Ted talk videos a few weeks ago that featured psychologist Angela 
Lee duckworth. Her topic was grit and its relation to success. Grit, not to be confused with grits, that 
delectable southern delight and one of my favorites, is the propensity to stick with a long-term goal and 
see it to fruition.

duckworth caught my attention immediately when she stated that, when she was a teacher, it seemed 
to be those students willing to stay in school and keep working toward the goal of graduation who 
actually graduated. Here’s the kicker - it applied to all students who “hung in there.” In other words, she 
noticed it seemed possible to outwork one’s perceived IQ.  

Hallejuah! For the first time in my life, someone was saying something that made sense of, well, my 
career. It’s been well documented throughout many of my nearly 100 Pulse articles that there was a 
time, especially from K-12, when I was not the best student to have ever graced the Polk County public 
school system. As a matter of fact, I am convinced that had I been born 10 years later, some doctor 
would have tried to put me on some type of medication to keep me from staring out the classroom 
window or to help “settle me down.”  

While most school teachers could moonlight as psychologists, duckworth decided to become an 
actual psychologist and study this hard working, determination or “grit” theory as it relates to success.

In an amazing study that she conducted among high school students, duckworth found that things 
like family income, test scores, physical ability or good looks were not the most likely indicators of who 
would graduate. It was determination and will. It was grit. Her study also showed that talent doesn’t 
make one gritty. There are plenty of talented people who do not follow up on their commitments. I’m 
reminded of the star athlete in high school who chose the party route rather than the tough road of hard 
work and perseverance and never lived up to his full potential. He had the talent but lacked the grit. Her 
study found that grit is usually unrelated to talent. Wow!

When I think of grit, I cannot help but think of our members. From the owners of care centers to the 
nurses, administrators, maintenance crew and beyond, the caregivers in the long term care sector are 
among the grittiest I have ever been privileged to know.

Hurricanes, terribly cumbersome new regulations, greedy trial attorneys and other hazards litter the 
landscape of long term care, but you remain. you remain faithful and loyal to those entrusted to your 
care, and you remain so with love, kindness, professionalism and a grit that would make a marine give 
you a standing ovation. Thanks to your grit, you are able care for our greatest generation with the 
dignity they deserve.

Because of your grit, and this is quite personal for me, you were able to deliver excellent care to 
my 95-year old grandmother in her final months of life, allowing her to pass with grace and dignity 
(special thanks to Suwannee Health and Rehabilitation Center). you were able to rehabilitate my father-
in-law when it looked like long term care or assisted living might be his only option. He is moving back 
home the week I am writing this article after receiving excellent rehabilitation from major, life-changing 
surgery (special thanks to opis Highlands Lake Center).

I am grateful for your grit, your determination and your desire to run the race well.

Next time you’re feeling down, just remember my new motto and feel free to adopt and adjust to 
your situation. It is as follows, “I may not be the smartest, and I may not be the prettiest, but you can bet 
your bottom-dollar that I will always be the grittiest.”u

by J. emmett Reed, Cae
FHCA/Our Florida Promise 

Executive director

down to the nitty gritty 
dirECtOr’S dESk
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Visitation by family members and others
By Karen Goldsmith

LtC LEgAL iSSUES & trEndS

this information is general and not considered 
legal advice nor does it pertain to any specific set 
of facts.

karen goldsmith of goldsmith & grout, PA serves 
as FHCA’s regulatory Counsel. Her office is located 
at PO Box 875, Cape Canaveral, FL 32920. She is 
available to members by phone at (321) 613-2979 
or e-mail at klgoldsmith@ggfllawfirm.com.

We get many questions about who can visit and when. The 
new Interpretive Guidelines give us some assistance.

F 563 (42 CFR 483(f)(4) gives the resident the right to receive 
visitors of his or her choosing at times the resident chooses. There 
are two conditions to this right. The first is that the resident has 
the right to decline visiting with the individual. That makes sense. 
It is the resident’s right to have visitation, not the visitor’s right to 
impose himself on the resident. 

The second is that the manner of the visitation must not 
impose on the rights of other residents. That means things such as 
disruptive behavior that may frighten others need not be tolerated.  
you can control the location of the visitation if it infringes on 
others. For example, if the son of a resident works the 3:00-11:00 
p.m. shift and visits mom at 11:30 p.m., you can require they meet 
somewhere other than the resident’s room to avoid disturbing her 
roommate. you must provide auditory and visual privacy, but it can 
be somewhere else in the building.

Relatives are given immediate access to the resident. This does 
not mean that if the resident is in the shower, the son can visit 
in the shower room. There is a modicum of sensibleness applied 
here. you should advise the resident that the son is there to visit 
and ask if she wants her shower cut short or wants to finish her 
shower as she normally would. This is an exercise of the resident’s 
right to the time of the visitation. you can have some control over 
the location. Since the shower room is a busy place and others 
need access to it, this is not normally an appropriate place for 
visitation. of course, there are always potential exceptions, but we 
cannot address all of those in an article.

The resident defines his family, not bloodlines. The Guidelines 
suggest that the facility identify who the resident considers family 
on admission. If the resident cannot communicate, the resident 
representative should be consulted. Remember, however, that the 
power by which the resident representative must define the family 
is based on the power given to that person by the resident or, in 
some cases, a court of law.

others with whom the resident wishes to visit are also given 
immediate access but subject to reasonable clinical and safety 
restrictions. you must have written policies and procedures 

regarding the resident’s right to visitation, including delineating the 
restrictions you place on visitation under this provision.  you must 
include the restriction and when it is applied. And when you apply 
it — document it.

What are some of the issues that may lead to these restrictions? 
The Interpretive Guidelines help us here by supplying examples:

•	 Community associated infections or communicable diseases

•	 Resident’s risk factor for infection

•	 When a resident is at the end-of life, there must be some 
accommodation as appropriate

•	 Locking the facility at night but with a system for allowing visitors 
approved by the resident

•	 Limiting access to someone who is under investigation of abuse, 
neglect, exploitation or coercion or who has been found to have 
committed one of these acts. Limiting can be anything from 
denying visitation (careful with this — document) to limiting 
location or requiring supervision

•	 denying access to someone who has been found to have been 
committing criminal acts

•	 denying access to individuals who are inebriated or disruptive

The resident’s representative does not have the authority to 
control the resident’s visitors or the time those individuals visit unless 
the resident has specifically given them that right.  This means if 
a resident has a proxy appointed by his health care provider, that 
proxy would not have the authority to preclude visitation. 

We all have histories, and the older we get, the longer the history. thus, it is no surprise that many 

residents come to our centers with family history and issues among family members.  Usually staff find 

themselves square in the middle of dealing with very volatile family dynamics.

continued on page 11
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Quality affairs

Benefits of the Governor’s Gold seal award  
By deborah Franklin

There are currently 32 skilled nursing centers in Florida that have 
earned the Governor’s Gold Seal Award. under the new Prospective 
Payment System (PPS) for medicaid reimbursement, these centers will 
receive the extra five quality award points for having accreditation or 
award. The PPS, which takes effect october 2018, will mark the first 
time in Florida medicaid history that nursing centers will be rewarded 
for measurable quality credentials. 

each center receives a quality of care score that reflects the results 
of all the parameters included in the Nursing Home Guide. These 
parameters are defined in the Nursing Home Guide methodology, as 
specified in Rule 59A-4.165, F.A.C., and the Agency for Health Care 
Administration (AHCA) will compute a quality of care score and rank 
nursing center licenses. The centers that have a quality of care score 
that ranks in the top 15% of nursing centers in each region or top 10% 
statewide are eligible to apply for a Governor’s Gold Seal Award. The 
nursing center must also be ranked in the Nursing Home Guide as a 
five-star facility overall, which is using the state star rating criteria. 

There are two periods for applying for the Governor’s Gold Seal 
Award each year. The first period requires that applications be submitted 
by march 15, with the quality of care score for this review period being 
obtained from the preceding quarter ending december 31. The quality 
of care score will be available by February 15. Application reviews 
will be completed by April 15, with site visits conducted after that 
date and a meeting of the Gold Seal Panel taking place to determine 
those licensees to be recommended for the award. The second period 
requires applications be submitted by September 15 with the quality of 
care score period being obtained from the preceding quarter ending 
June 30. The quality of care score will be available August 15, with 
site visits and a meeting of the Panel being held after that date for 
recommended awards. 

To be considered for recommendation for a Gold Seal Award, a 
nursing center must submit to AHCA’s Long Term Care unit a letter 
of recommendation, a completed application for Nursing Home Gold 
Seal Award, the financial documentation required by Rule 59A-4.204, 
F.A.C. and stable workforce documentation required by Rule 59A-
4.204, F.A.C.

once a nursing center has obtained the Governor’s Gold Seal 
Award, a termination of the Gold Seal designation will occur if the 
nursing center files bankruptcy, receives a Class I or II deficiency or 
receives a survey that results in an overall rank of less than five stars 

in the Nursing Home Guide. For federally certified facilities, if the 
disqualifying event is the issuance of a citation for a Class I or Class II 
deficiency or the assignment of a conditional license status, the Gold 
Seal Award shall be withdrawn only after the results of the federal 
informal dispute resolution (IdR) process are considered, if an IdR is 
requested. 

The benefits of receiving the prestigious Governor’s Gold Seal 
Award is the additional five points toward the quality score for PPS 
medicaid reimbursement and being able to use the designation in 
center advertising and marketing. The greatest benefit to receiving the 
Gold Seal Award, however, is the journey of improving quality for the 
residents residing in the nursing center receiving the award.u

deborah Franklin is FHCA Senior director of Quality 
Affairs. She can be reached at dfranklin@fhca.org.

AHCA and the department of elder Affairs (doeA) also filed new 
rule language with the department of State to create permanent 
generator rules for nursing centers and assisted living facilities. The 
new rules appear to include several recommendations FHCA has 
offered to the administration and AHCA/doeA to give providers 
flexibility as they work to meet the Governor’s goal to keep residents 
safe and cool during emergency events. FHCA is further analyzing 
these rules to better understand all the ramifications, including the 
timeline and clarifications related to fuel, areas of refuge, etc. 

The agencies will hold rule workshops on december 5 in 
Tallahassee to address the rules, during which the Association will offer 
comments. Watch for continued updates in FHCA’s weekly Focus on 

Florida e-newsletter.u

the governor’s gold Seal Award for Excellence in Long-term Care recognizes nursing centers that demonstrate 

excellence in long-term care over a sustained period, promotes the stability of the industry and facilitates the 

physical, social, and emotional well-being of nursing home facility residents. 

Generator Rules 
u p d a t e

continued from page 1
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CliniCal Corner

person-centered care
to know me is to care for me

By Robin a. Bleier, Rn, LhRM, LnC       

In long term care, specifically in the nursing care center, we care 
for a complex group of individuals. Acuity has been steadily on the 
rise in individuals with medical, behavioral, psycho-social and physical 
needs based on the gaps that their lack of wellness creates.  In my 
experience, most residents who were able to discuss their needs, 
wants and hopes stated that, when asked about their acknowledged 
wishes and goals, they hoped to improve in their overall condition and 
wellness so they could increase their independence, continue various 
hobbies, attend their church or synagogue and return to or stay in 
their own homes. Typically, the goals were more personal rather than 
clinical in nature.

The development of person-centered care plans not only benefit 
the resident and the family/friends, they also support the staff.

Person-centered care benefits everyone
Person-centered care benefits residents by adding autonomy and 

increased ability to self-direct care and services. Resident choice 
fosters engagement and improves quality of life. Residents live in an 
environment of trust and respect. Residents are in a close relationship 
with staff who are attuned to their changes and can respond 
appropriately. Residents continue to live in a way that is meaningful to 
them as individuals.

Center staff become more comfortable caring for the people they 
know reflecting permanent team assignments. This makes staff more 
comfortable caring for people they know. you will see relationships 
between residents and staff and families and staff flourish.  

Person-centered care benefits nursing centers
Quality outcomes for residents improve due to the ability of staff to 

identify and respond appropriately to changes in a resident’s conditions 
and/or wishes. Nursing centers gain referrals from people who have 
good experiences and recommend the nursing centers to others as a 
place for care. Staff retention is enhanced based on the relationships 
shared between the caregiver and resident.u  

deCemBeR 2017 PULSE Florida Health Care Association | 7

robin A. Bleier is President of rB Health Partners, 
inc., a clinical risk, Medicare and operations firm 
that consults with FHCA on quality affairs. For more 
information, call robin at (727) 744-2021 or email 
her at robin@rbhealthpartners.com.
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the Centers for Medicare and Medicaid Services (CMS) defines person-centered care as a process that is 

normally directed by the resident, family or other intended to identify strengths, capacities, preferences, and 

needs. Wikipedia defines person-centered planning (PCP) as a set of approaches designed to assist someone to 

plan their life and supports. it is used most often as a life planning model to enable individuals with disabilities or 

otherwise requiring support to increase their personal self-determination and improve their own independence.
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interest rate. The size of that tax benefit to the bank (and therefore 
to the borrower) is tied directly and proportionately to the prevailing 
corporate tax rate. If the corporate tax rate is reduced, the bank’s 
benefit is reduced. For existing Tax-exempt Loans, the bank would 
now be left with a loan that is less profitable than originally anticipated. 
Banks are generally uncomfortable with this “tax risk,” and as a result 
pass that risk to borrowers in the form of “gross up provisions” in the 
legal documents, which allow the bank to change your interest rate 
(upward) on existing loans if the corporate tax rate falls. The rights 
of the bank to pass on the cost of the effects of the change of the 
corporate tax rate will depend on the particular language in your 
documents. For Future Tax-exempt Loans, rates will be higher to 
reflect the diminished benefit that the bank will receive as result of 
holding tax-exempt obligations.

There are several actions you might consider pursuing to mitigate 
the effects of the proposed legislation.

1. For existing tax-exempt bank loans, determine the effects of any 
“gross up” language in the loan documents. For contemplated 
loans, consider negotiating the terms of the gross up language 
the banks will attempt to include. In addition, consider 
renegotiating the length of the bank commitment to a much 
longer date.

2. For any contemplated financings, including advance refundings, 
consider the benefits and costs of accelerating those endeavors 
to close prior to year-end.

3. If you have recently issued any “draw-down” tax-exempt loans, 
consult your tax counsel regarding the need to fully draw on 
those obligations prior to year-end.

By Lorne simmons, Moore stephens Lovelace

Provision: the Elimination of Private Activity 
Bonds (including 501(c)3 Public Bonds)
Effect: Increases Cost of Capital for 501(c)3 Borrowers

Private Activity Bonds (PABs), specifically Qualified 501(c)3 Bonds, 
are the mechanism through which 501(c)3s borrow at lower rates 
than their for-profit peers via tax-exempt debt, consisting mostly of 
tax-exempt fixed rate bonds and tax-exempt bank loans. The current 
House Bill proposes eliminating PABs, thereby shutting off access of 
501(c)3s to financing at lower interest rates. This could eliminate the 
ability of NFP nursing homes and other long term care providers to 
issue tax-exempt debt. 

Any “draw-down” tax-exempt loans already issued would need to 
be fully drawn before January 1 to avoid jeopardizing the tax-exempt 
status of the debt. Any 501(c)3 that currently has a draw down tax-
exempt loan that is not fully drawn down by the end of the year should 
arrange to have that loan fully funded by the end of the year. Also, any 
tax-exempt bank loans that are already issued may become taxable 
when the loan is renegotiated on the reset date. If the current rate 
increases by more than 25 basis points, the loan would be considered 
a new issue. As a new issue, it would not qualify as a tax-exempt loan 
under the proposed bill. Therefore, if borrowers have existing bank 
loans with short reset dates, they should arrange before the end of the 
year to extend the reset date as long as possible.

Provision: reduction in Corporate tax rate
Effect: Increases rates on Existing and Future Tax-Exempt 
Bank Obligations

even if the above provision is eliminated from the Bill, the Bill has 
another provision to decrease corporate tax rates from their current 
levels, which will directly impact directly Placed Tax-exempt Bank 
Bought Bonds (Tax-exempt Bank Loans), both existing and future. 
When banks make tax-exempt loans, they are effectively passing 
the benefit of a tax-rule on to the borrower in the form of a lower 

LONg TErm CArE

Lorne Simmons and Sandy Swindling 
are with Moore Stephens Lovelace, P.A., 
FHCA’s CPA Consultant. Learn more 
about MSL at www.mslcpa.com.

tax reform could impact not-for-profits (nFps)

Business News

continued on page 11

the current version of the House Committee on Ways and Means draft of the tax reform bill (Bill) could have 

significant implications on the Municipal Bond Market in general, and on 501(c)3 organizations, in particular. 

the proposed changes would become effective december 31, 2017, and will affect 501(c)3s in a variety 

of ways. Most importantly, proposed provisions could alter both the way in which, and the rate at which, 

501(c)3s borrow. Some of the key provisions and their possible effects are discussed below.
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pps Working Group prepares final 
report for state leaders

FHCA offers a series of recommendations

reimbursement rap

As previously reported during the 2017 legislative session, the 
medicaid Prospective Payment System (PPS) was passed with an 
implementation date of october 1, 2018. FHCA successfully advocated 
for the creation of a workgroup that would address potential changes 
or updates to the PPS after the initial three-year transition period. 
during end-of-session budget negotiations, the workgroup’s timeline 
was significantly modified and a december 1, 2017, deadline was 
established for the report due to the Senate President, Speaker of the 
House and Governor. The PPS Working Group consists of 11 members 
appointed by Agency for Health Care Administration (AHCA) Secretary 
Justin Senior. FHCA has been well represented, with members on the 
Working Group including:

•	 Bob Asztalos, Chief Lobbyist, FHCA

•	 Martin Casper, Nursing Home Consultant, Hampton Court Nursing 
and Rehabilitation Center

•	 Scott Hopes, Consultant, Consulate Health Care

•	 Keith Myers, President and Ceo, morseLife Health System

•	 Beverly Williams, Shareholder, Richards, mitchell & Company, PA

•	 Jennifer Ziolkowski, SVP Finance, opis Senior Services Group

The Working Group has held three public meetings in which they 
have addressed a myriad of topics related to the PPS. members of 
FHCA’s Senior Clinicians Council and Reimbursement Committee have 
brought forth a number of ideas that have helped drive meaningful 
discussion at these meetings. 

The position approved by the FHCA Board of directors has been 
that PPS should be enacted as passed for the first three years until 
such time as we have new data that would justify re-evaluating and 
proposing any potential changes that may be needed. Additionally, 
any changes should be made prospectively not retroactively to ensure 
providers have time to adapt to changes prior to those changes having 
a rate impact. At this point, there is no new data available during 
AHCA’s and the Legislature’s work regarding PPS that would justify 
changing the system prior to being implemented. The final report, 
once available, will be shared with FHCA members and posted on the 
FHCA website. In addition, the Association will be actively working 
with the Legislature to ensure no changes to the PPS take place this 
year and that future changes are applied prospectively. 

Adjustments needed to existing targets and 
ceilings applicable to rate calculations

FHCA believes the specified threshold in the system passed by the 
Legislature (floor) guards against creating incentives that jeopardize 

the quality care delivered and limits extreme financial gains. The floors 
as currently set will ensure funding is used to enhance quality through 
the direct and Indirect Care rate components, and no change is 
needed

Adjustments needed to existing, direct care and 
indirect care subcomponents

FHCA supports the cost shifts as proposed by the Legislature. The 
components with the greatest impact on resident quality of life are 
included in the direct Care component; costs with a strong impact 
are included in the Indirect Care component; and costs with the least 
impact are included in the operating component. 

development and refinement of quality measures 
to be used

From the beginning, FHCA has stressed the importance of designing 
a quality model that is fluid and can be changed as new and more 
impactful quality measures are developed. To that end, while working 
with the Legislature, these measures were intentionally left out of 
statutes to make them easier to change as necessary.

Frequency of rebasing under PPS
FHCA supports the Legislature’s language to rebase every fourth 

year. This balances budget predictability with an opportunity to change 
rates as necessary for cost changes.

Exemptions from PPS
FHCA supports the Legislature’s exemptions from the PPS, which 

include pediatric and government-run facilities. Those facilities should 
remain reimbursed on a cost basis. 

Considerations for supplemental payments as 
part of PPS

FHCA fully supports both supplemental payments created by the 
legislation. For several years, there has been tremendous need in 
Florida to adequately reimburse nursing facilities for providing care 
to ventilator-dependent patients; this add-on will go a long way to 
address the need. FHCA believes it is important that AHCA maintains 
the appropriate policies and procedures to ensure that centers are 
providing the necessary services to receive this limited add-on. FHCA 

tom Parker is FHCA’s director of reimbursement. He 
can be reached at tparker@fhca.org.

continued on page 11

By tom parker
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Medical marijuana
By Mike Miller

Miller tack & Madson, FhCa Labor Relations Consultant

open with respect to a potential disability discrimination claim under 
the Florida Civil Rights Act. 

While most court decisions relating to the use of medical marijuana 
have favored employers, recently, the massachusetts Supreme Judicial 
Court (massachusetts’ “highest” court) concluded that an employee 
with Crohn’s disease who was discharged for testing positive for 
marijuana could state a disability discrimination claim in violation of 
massachusetts law. According to the court, the employee adequately 
alleged that she was disabled and that she suffered an adverse 
action even though she was capable of performing her essential job 
functions with an accommodation, i.e., a waiver of the employer’s 
drug policy barring anyone from employment who tests positive for 
marijuana. In that case, the court was not willing to declare the use 
of medical marijuana as a per se unreasonable accommodation solely 
out of respect for federal law. The court explained that the employer 
had a duty to engage in the interactive process with the employee 
to determine whether there were another equally effective medical 
alternative to marijuana that would not violate its policy. Additionally, 
if no equally effective alternative were available, the court further 
explained that the employer would have the burden of proving that the 
employee’s medical marijuana use posed an “undue hardship,” e.g., an 
unacceptably significant safety risk. 

The use of medical marijuana is an evolving area of the law not 
only in Florida, but across the country. While Florida employers are 
not expected to face immediate changes in their drug free workplace 
programs, additional guidance, which will likely come from the courts, 
is needed regarding state law disability discrimination claims. In the 
meantime, employers are urged to confer with legal counsel before 
making an adverse employment decision relating to an individual’s use 
of medical marijuana.u

Mike Miller is with Miller tack & Madson, FHCA’s 
Labor relations Consultant. Learn more about MtM 
at www.peolawyers.net.

labor relations Counsel

In June of this year, Governor Scott signed SB 8-A, which is the 
enabling legislation for Amendment 2. Pursuant to Florida’s medical 
marijuana law, a “qualified patient” is “a resident of this state who 
has been added to the medical marijuana use registry by a qualified  
physician to receive marijuana or a marijuana delivery device for a 
medical use and who has a qualified patient identification card.” To 
qualify to receive marijuana (or a marijuana delivery device), a patient 
must be diagnosed with at least one of the following conditions: 
cancer, epilepsy, glaucoma, HIV+ status, AIdS, PTSd, ALS, Crohn’s 
disease, Parkinson’s disease, mS, medical conditions of the same 
kind or class as the foregoing, a terminal condition diagnosed by a 
physician other than the qualified physician issuing the certification for 
medical marijuana use and chronic nonmalignant pain.

Fortunately, Florida’s medical marijuana law does provide some 
guidance to employers including its impact on drug free workplace 
programs.  According to §381.986(15) of the Florida Statutes:

“This section does not limit the ability of an employer to establish, 
continue, or enforce a drug-free workplace program or policy. This 
section does not require an employer to accommodate the medical 
use of marijuana in any workplace or any employee working while 
under the influence of marijuana. This section does not create a cause 
of action against an employer for wrongful discharge or discrimination. 
marijuana, as defined in this section, is not reimbursable under Chapter 
440 [i.e., Florida’s workers’ compensation law].”

As is clear from the plain language of the statute, Florida’s medical 
marijuana law should not affect an employer’s drug free workplace 
program. 

But what about disability discrimination claims? Would a qualified 
medical marijuana user who is discharged (or not hired) as a result of a 
positive drug test for marijuana be able to state a disability discrimination 
claim against the employer? Because marijuana is illegal under federal 
law, there is likely no cause of action under the federal Americans 
with disabilities Act (AdA). In fact, the AdA explicitly excludes from 
protection employees who use illegal drugs. But the question remains 

the Medical Marijuana Legalization initiative (Amendment 2) was passed in november of last year by 71% 

of the voters. this amendment to the Florida Constitution became effective on January 13, 2017. the Florida 

department of Health/Office of Medical Marijuana Use (department) is charged with writing and implementing 

the department’s rules for medical marijuana; overseeing the medical marijuana use registry; and licensing 

businesses to cultivate, process and dispense medical marijuana. 
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As a reminder, these provisions are based only on the House bill 
language. At the time this article was written, the Senate language had 
just been released. However, their draft language did not address these 
provisions in the House bill.  The final outcome of any tax reform law 
passed by the full Congress will be determined through the legislative 
conferencing process.

Workers’ comp insurance set for 2018
We reported in the last Pulse edition on the office of Insurance 

Regulation (office) requirement to review and approve or counter 
the National Council on Compensation Insurance (NCCI) proposal of 
a 9.6% reduction in workers’ compensation insurance rates for 2018. 
We are pleased to inform you that on November 9, 2017, the Florida 
office of Insurance Regulation (oIR) issued a Final order approving 
a rate level decrease of 9.5% for Florida workers’ compensation rates 
effective January 1, 2018. This is an average rate decrease which 
means most of the class codes will see a rate decrease; however, there 
are class codes that will experience an increase.u

discussed several other additional add-ons and believes there may be 
a need to address those in the future but only if there is additional 
funding to cover them.

Phase-in timeline, including the need for 
transition payments during phase-in

FHCA supports the five-year transition period that is in the 
legislation. The three-year period for holding harmless those centers 
experiencing rate reductions under the new system and the additional 
two years of limiting losses is a fair amount of time for providers to 
make the necessary changes to their business model.u

Why? Because the proxy statute states that a determination of a 
person’s incapacity to make medical decisions does not impact any 
other decisions that person may make. Secondly, the resident has not 
chosen the proxy (if he did, it would be his surrogate), so there is no 
delegation by the resident of the authority to control visitation. There 
are rare instances when who visits may be a medical decision, but these 
are few and far between. They should involve the interdisciplinary care 
team and must involve the treating physician.

you should carefully review the Guidelines for F 563 and F 564. 
They have changed substantially from the previous guidance and will 
help you solve many of the dilemmas your staff faces as to who can 
visit, when visitation can occur and who can control it.u

LtC LEgAL iSSUES & trEndS, cont. from 5

tax Reform could impact 
not-for-profits (nFps)

continued from page 8

LONg TErm CArE

Business News
reimbursement rap, cont. from 9
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It’s the most wonderful time of the year, and for most, the 
holidays also tend to be the busiest time of the year. Assisted 
living communities are no different - decorating, parties, plays, 
outings and family visits always fill the days with seasonal 
clamor. 

The holiday season lends itself to parties and celebrations 
with family and friends. It’s also a time of reflection and 
reminiscing and renewing old acquaintances. It is a very 
special time of the year.  But holidays can also be tough when 
experiencing them without those we hold dear.

Spending the holidays alone can be tough at any age but 
especially for our seniors. Preserving cherished traditions 
and activities can be an important outlet for residents during 
the holiday season when depression rates tend to escalate.  
Providing opportunities for engagement and interaction is 
priority. 

Although some residents are able to leave their communities 
to visit family, many remain in place.  Some polls have shown that 
up to 80% may stay in their assisted living communities through 
the holiday season. For many it’s a matter of convenience and 
reassurance that they will receive the care they need in the 
comfort of their own home.  For residents with memory issues, 
the change of environment can be just too overwhelming.  For 
others, family may not live close enough to visit during the 
holiday season.  Therefore, it is imperative the assisted living 
communities provide activities and opportunities for residents 
to engage and embrace this wonderful time of year. 

Some holiday activities stretching from Thanksgiving to 
New years day could include cookie baking, carolers, sing-a-
longs, plays, gift wrapping sessions, shopping trips, community 
Christmas lights tours, family nights and visits from Santa. 
This bustle of activity typically plays out amongst a setting of 
Christmas trees, holiday music, menorahs and decor.

Taking the time to make this holiday season special for each 
of your assisted living residents, as well as staff, should be at 
the top of your priority list.  Residents, families and staff may 
not always say how they can tell you went out of your way 
to make each event and day special, but I am saying it now.  
Thank you for the long hours planning, preparing and creating 
wonderful memories for everyone that you care for this year!  
you make a difference! u

kim Broom is FHCA’s director of Clinical & 
regulatory Services. She can be reached at 
kbroom@fhca.org.

You make a difference
By Kim Broom

Care Administration, FHCA and other stakeholders involved 
with emergency procedures for nursing centers. 

Class members will stay connected throughout the year 
with quarterly conference calls and a Florida Leaders Lobby 
Wednesday during session. A graduation ceremony and alumni 
reunion is set to occur during FHCA’s Annual Conference next 
year.

FHCA’s Florida Leaders program is sponsored by Coastal 
Reconstruction Group.  

Florida Leaders gather 
in tallahassee for 
kickoff training

FhCa Florida Leaders 
Class of 2018

anthony Gianotti, Life Care Center of Ocala
Daniel Galbut, plaza health Company
Denise Caiati, Opis indian River Center

Derek Webster, spring hill health and Rehab
eriCa henDerson, suwannee health & Rehab

feliCa phillip, harbour Beach nursing and Rehab
James spaDola, Oaks at avon

Jason Duplantis, Rehabilitation Center at park place
mattheW lessiG, Lee health

bruCe mCCorkle, Lakewood nursing Center
ranyouri senia, Bartow Center

rebeCCa sChaChter, Clear Choice health Care
rhoD fenelus, Brynwood health 

& Rehabilitation Center
shavon Chester, the Rehabilitation and healthcare 

Center of Cape Coral
steve lanham, tLC Management, inc.

steven rule, park summit by Five star senior Living
tyler priCe, Ocala health and Rehabilitation Center

Cover story, cont. from page 1
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florida health care association around the state 

Veterans Day Celebrations
On Veterans day, FHCA honored veterans from area nursing 
centers during its annual breakfast and recognition ceremony 
at the Association’s headquarters. department of Elder Affairs 
Secretary Jeffrey Bragg and Steve Murray, Communications 
director for the Florida department of Veterans Affairs (FdVA), 
presented veterans with a challenge coin and proclamation from 
the FdVA. Everett reed of Leon High School sang the national 
anthem, and the Lincoln High School nJrOtC and Coast guard 
Auxiliary also took part in the event. Special thanks to Medical 
Equipment and Supplies of America for sponsoring the annual 
breakfast.

FHCA associate member Fred taylor, Jr. (center) was recently 
selected to lay a wreath at the tomb of the Unknowns at Arlington 
Cemetery. taylor, a member of the Florida Veterans’ Hall of Fame, 
is a U.S. Army veteran who served in Vietnam. He is a three-time 
Purple Heart recipient and a former national commander of the 
Military Order of the Purple Heart.
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CONTINuINg EDuCATION/TrAININg

deCeMBeR

december 4, 6, 2017
AHCA Joint Trainings

Tallahassee, FL

december 7-8, 2017
AHCA Joint Trainings

Tampa, FL

december 11-12, 2017
AHCA Joint Trainings

orlando, FL

december 12, 2017
Bronze Quality Award Workshop

Health	Services	Advisory	Group	•	Tampa,	FL

2018 eVents
January 9, 2018

Florida Legislative Session Begins
Tallahassee, FL

January 19, 2018
FHCA Board of Directors Meeting

Tallahassee, FL

Want to stay up-to-

date on FHCA news, 

events and activities?
Follow FHCA on Twitter at 

www.twitter.com/FHCA or become 

a fan of Florida Health Care 

Association on Facebook at 

www.facebook.com. 

∑

assisteD livinG faCilities
Sunrise of Jacksonville

assoCiate members
Greenspeed USA, LLC, Loxahatchee

Medtrition, The Villages

MPAC Healthcare, Miami

WeLCOMe neW MeMBeRs

stand up & 
advocate 

FHCA 2018
 Lobby WednesdAys

stand up & 
advocate 

FHCA 2018
 Lobby WednesdAys

January 17, 24 & 31
February 7, 14 & 21

Visit www.fhca.org to learn more about
 this important grassroots initiative.
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BoUCHArD InSUrAnCE
Bouchard Insurance is one of the largest privately held insurance agencies in the country, serving over 14,000 clients 
throughout the u.S. and in many countries around the world.  They specialize in the senior living industry and manage 
all lines of insurance, including general and professional liability, property, workers’ comp and group health.  Bouchard 
helps clients to identify and analyze risk within their organization. once they have identified the issues, they develop and 
implement cost-effective solutions to reduce risk and improve efficiencies.  Bouchard has created a systematic approach to 
managing every line of coverage for their clients, giving them the confidence to focus on their business, rather than the 
insurance business. Contact Jeff Welch at (727) 451-3195 or jeffwelch@bouchardinsurance.com for more information, or 
visit www.bouchardinsurance.com.

EDGE InForMATIon  MAnAGEMEnT InC.
Since becoming an approved service corporation company for FHCA in 1993, edge has helped over 250 FHCA members 
meet their background screening requirements and kept them informed of pertinent legislative issues. edge offers a variety 
of background checks including: drug screening, fingerprints, criminal, sexual offender, license verifications and references. 
Contact Laura Aguiar at (800) 725-3343 ext. 60 or by email at info@edgeinformation.com, or visit www.edgeinformation.
com for more information.

HEALTHCArE SErVICES GroUP 
Since 1976, Healthcare Services Group has delivered exceptional housekeeping/laundry and dining/nutrition services to 
an ever-changing healthcare industry. Currently serving over 250 facilities in Florida, we provide professional management 
of ancillary services to a diverse mix of satisfied clients. Flexible and responsive, our people are trained to help you achieve 
success by delivering innovative solutions, exceptional performance and measurable results. For more information contact 
yale metz at (800) 433-2710 or ymetz@hcsgcorp.com. Visit our website at www.hcsgcorp.com.

HPSI PUrCHASInG SErVICES
HPSI Purchasing Services, one of the nation’s fastest growing Group Purchasing organizations, is privately owned and 
has served the senior health care community for over 50 years. HSPI leverages the purchasing power of over 15,000 
members to provide substantial savings and discounts on a wide range of products and services including: dietary, medical, 
maintenance, Housekeeping, Linens, Capital equipment, Technology, Administration, Pharmacy and more. What sets HPSI 
apart from its competition is the personal service provided by 40 Purchasing Consultants located nationwide. Call your 
Purchasing Consultant for a free cost analysis to get you started on your pathway to greater savings. east Florida: mike 
donohoo (407) 928-5870; West Florida: Russ Holmes (407) 719-0229; Panhandle: Bill Bayhi (985) 718-7830; Corporate 
and National Accounts: maryClare Soliman  (540) 589-2772; or visit www.hpsionline.com for more details.

oFFICE DEPoT
office depot offers Florida Health Care Association members extra discounts and services due to the cooperative 
purchasing power of FHCA. We offer a wide variety of benefits, including 50 items which have been reduced based 
on volume ordering up to 80 percent off the list prices (the “High use Item List”); next-day delivery on everyday office 
products; an award-winning Web site which links you to your pricing and into the warehouse and keeps 12 months of 
tracking information at your fingertips. For more information or to set up an account contact Terry Bush at terry.bush@
officedepot.com or (850) 624-9979.

SEnIor CrIMESToPPErS
The Senior Crimestoppers program is a proven, effective, proactive crime prevention system that combines proven 
components to help provide safe, crime-free facilities for residents, staff, visitors and vendors. Personal lock boxes for use 
by residents and/or family members, an around-the-clock, completely anonymous “tip line” call center, cash rewards of up 
to $1,000 posted on any and all incidents that occur and educational materials for residents, families, management and staff 
members are a few of the components that make up the program. more details can be found at www.seniorcrimestoppers.
org or contact Kay Joest at (800) 529-9096 for more details.

Save on your long term care products and services with our trusted group of FHCA Service Corp members.

fhca service corporation
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FHCA Membership  
A Return on Your Investment

FHCA cares about your organization’s success. Our member benefits are focused on helping 
enhance your center’s operations, advance your continuous quality improvement and ex-
pand your skills and knowledge as a long term care professional. 

FHCA has a tremendous presence in Florida’s Capitol, engaging in policy 
discussions that help shape the future of how long term care is delivered. This, 
combined with successful grassroots advocacy initiatives and a strong political 
action program, gives FHCA members a united voice to carry messages to 
lawmakers on the issues that matter most.

FHCA builds on the existing work of our members to further 
improve quality long term care in Florida. Our services include AHCA/NCAL 
National Quality Awards and Governor’s Gold Seal application support, 
Five Star Rating analysis, online resources and training tools.

EMERGENCY
PREPAREDNESS

FHCA hosts a full schedule of continuing education programs, webinars 
and specialized trainings to help long term care professionals enhance 
their knowledge and support with their licensure renewal. Events at the 
local, regional and statewide level give long term care professionals the 
chance to meet, network and share experiences. 

FHCA’s subject matter experts and relationships with state and national 
regulatory agencies enables us to support providers’ survey readiness, respond 
to regulatory inquiries and assist with reimbursement, managed care and other 
issues that affect your center’s operations.  

Staying informed is critical for providers. An extensive website, print and 
digital communication tools help members stay current on important 
legislative activity, regulatory developments and other long term care news.

FHCA recognizes nursing center and assisted living employees and volunteers 
from around the state who demonstrate leadership and service on behalf of 
Florida’s long term care providers and the residents under their care.

ANNUAL 
CONFERENCE & 
TRADE SHOW

This signature event annually brings together over 1,000 skilled nursing and 
assisted living professionals to collaborate on the latest developments, 
innovations and proven quality care practices. Annual Conference features 
over 100 speakers presenting 60 educational sessions, a 275+booth Trade 
Show with business partners showcasing innovative products and services, 
award celebrations and networking events.

FHCA is a national leader in strengthening emergency preparedness for the 
long term care community. Our initiatives include developing comprehensive 
tools and resources to help nursing center and assisted living facility staff 
in emergency preparedness, developing comprehensive tools and resources 
to help with their all hazard planning and supporting provider needs during 
an emergency.

LEGISLATIVE
ADVOCACY

COMMUNICATIONS

PROFESSIONAL
DEVELOPMENT & 
NETWORKING

RECOGNITION

SURVEY, 
REIMBURSEMENT &
REGULATORY 
SUPPORT

since 1954

CONTINUOUS
QUALITY
IMPROVEMENT


